
Compiled by Sandhills PRIDE 
Safe Zone Program 
 

1 
 

Overview of the Current Legal Framework Regarding Trans Kids 

 

U.S. Departments of Education and Justice Joint Guidance re. Title IX 

 In 2016 during the Obama administration, issued a guidance clarifying that 
transgender students are protected from discrimination. 

 In Feb. of 2017, the Trump administration rescinded that guidance. 
 On March 26 of this year, the DOJ, acting under an Executive Order from 

the Biden administration, wrote in a memo to federal agencies that Title IX 
prohibits discrimination based on gender identity and sexual orientation. 

 

Bathrooms 

 Aug. of 2020, the U.S. Court of Appeals for the Fourth Circuit (MD, NC, SC, 
VA, WV) found in the Gavin Grimm case that the Gloucester Co. School 
Board violated both the Equal Protection Clause of the Constitution and 
Title IX when it prohibited Gavin, a transgender male student, from using 
the boys’ bathrooms. (Currently on appeal to the S.Ct.) 

 Aug. 2020, the Eleventh Circuit (AL, FL, GA) found that a school’s policy 
prohibiting a transgender male student from using the boys’ restroom 
similarly violated the Equal Protection Clause and Title IX. 

 In the 10 courts across the nation that have addressed bathroom access for 
transgender students, every case has ended in a favorable result for 
transgender students.   

 There have been at least 4 challenges initiated by cis-gender plaintiffs who 
claimed that their constitutional right to privacy was violated when they 
shared a bathroom with a transgender student.  In all cases, the courts 
declined to recognize this expansive right to privacy.  

https://www.nais.org/media/MemberDocuments/Legal/NAIS_GenderSpectrum_
Transgender_Students_School_Bathrooms.pdf 
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Preferred Pronouns 

 Not much case law; one federal court decision 
 2020 lawsuit involved a teacher who was fired after refusing to use a child’s 

preferred name (which was listed in the school database according to 
school policy). The teacher sued alleging infringement on his free exercise 
of religion. The district court dismissed the claim finding that the school 
district’s policy was neutral and generally applicable to every teacher, 
regardless of religious belief.  Moreover, there was no evidence that the 
policy was developed to target any one religious belief.  

 There is at least one other lawsuit involving such a claim that is ongoing. 

 

Athletics 

 Becoming the flashpoint issue moving through 2021 
 President Biden signed Executive Order prohibiting discrimination against 

gender identity in sports. This will require federal agencies to begin 
enacting policy guidance supporting this order. 

 TN, MI, AR have all enacted legislation requiring athletes to participate in 
school sports according to their sex assigned at birth. 

 Idaho passed a similar law in 2020, but a federal court granted an 
injunction against it in August. 

 S. Dakota’s governor vetoed a similar bill saying she thought the ban should 
not extend to college athletics. 

 North Carolina High School Athletic Association allows transgender athletes 
to compete only after approval of a Gender Identity Request by their 
Gender Identity Committee.  The approval process is so rigorous and 
invasive, out of the 155,000 athletes at 421-member high schools in NC, 
only 6 are transgender.  Of these, only 1 is a transgender female. 

 NCISAA rules only allow students to compete on teams that correspond 
with their official birth certificate. The exception is girls may compete on a 
football team. 

 Many private high schools receive public money through voucher 
programs. The S.Ct. ruled in 1983 that private schools could lose tax 
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exempt status is they discriminate against students based on race. It’s an 
open and related question as to whether the same can happen if schools 
discriminate against students based on LGBTQ status. There is an ongoing 
legal challenge in NC (Tamika Walker Kelly v. State of NC) to address this 
issue. 
 

Court’s Policy Notes, Precedents, and Possibilities 

 With the exception of religious challenges, courts look at whether school 
policies are substantially related to an important government interest. 

 In July 2020, the S. Ct. determined in Bostock v. Clayton County that Title 
VII’s prohibition against sex discrimination provides protection against 
discrimination based on sexual orientation and gender identity within the 
employment context. Historically, courts have looked to interpretation of 
Title VII to inform the parameters of Title IX.  

 The seating of Justice Amy Coney Barrett after the passing of Justice Ruth 
Bader Ginsburg creates a wild card on the Supreme Court. 

 Courts rely on research data to balance the interests in these cases, and 
recognize that policies excluding transgender and gender-expansive young 
people in schools have a detrimental impact on their overall well-being, 
where inclusive school policies increase student engagement and improve 
academic, emotional, and psychological wellbeing for all students.  

 

“The proudest moments of the federal judiciary are when we affirm the 
burgeoning values of bright youth, rather than preserve the prejudices of the 
past. … How shallow a promise of equal protection that would not protect Grimm 
from the fantastical fears and unfounded prejudices of his adult community.  It is 
time to move forward.”   

- Grimm v. Gloucester Co. School Bd. (4th Cir. 2020) (Judge Floyd, Maj. Op.). 
 

 

 


